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The Olmstead Decision: A Primer

The Case: On June 22, 1999, the United States Supreme Court issued
a decision in the case of Olmstead v L.C., finding that the unjustified
institutional isolation of people with disabilities is a violation of the
Americans with Disabilities Act (ADA). The case involved two
developmentally disabled women, Lois Curtis and Elaine Wilson. Ms
Curtis also had schizophrenia, and Ms. Wilson had a personality
disorder. Both women were Medicaid beneficiaries who had been
treated in institutions.

In 1992, Ms. Curtis was voluntarily admitted to the Georgia Regional
Hospital in Atlanta, confined for treatment in a psychiatric unit. By
1993, her psychiatric condition had stabilized and her treatment team
determined that her needs could be met in one of the state’s
community-based programs. However, Ms. Curtis remained
institutionalized. In May 1995, she filed suit in federal court
challenging her continued confinement in an institution. Ms. Curtis
alleged that the state’s failure to place her in a community-based
program, after her treating professional determined that such
placement was appropriate, violated Title Il of the Americans with
Disabilities Act. In February of 1996, the state placed her in a
community-based treatment program.

Ms. Wilson’s claim in the case was similar to Ms. Curtis’. Ms. Wilson
was admitted to Georgia Regional Hospital in February of 1995, and
was also confined for treatment in a psychiatric unit. In March of 1995,
the hospital sought to discharge her to a homeless shelter, but
abandoned that plan after her attorney filed a complaint. By 1996, Ms.
Wilson'’s treating psychiatrist concluded that she could be treated
appropriately in a community setting. However, she remained
institutionalized until a few months after the District Court issued its
judgment in this case in 1997.



(Source: The previous section is an excerpt from the Kaiser
Commission on Medicaid and the Uninsured, Policy Brief: Olmstead v.
L.C., the Interaction of the Americans with Disabilities Act and
Medicaid).

Understanding Title Il of the Americans with Disabilities Act:
Federal regulations implementing Title Il of the ADA require that public
entities administer programs in “the most integrated setting appropriate
to the needs of a qualified individual with a disability. To this end, the
rules also require that a covered entity make “reasonable
modifications” in programs and activities in order to avoid
discrimination, unless it can show that the modification would
fundamentally alter the nature of the program or activity. The rule
requires the public entity to prove that a proposed modification
exceeds reasonable levels and rides to the level of a “fundamental
alteration.” At the same time, however, individuals who file claims
under Title Il carry the initial burden of demonstrating that a proposed
modification is reasonable.

(Source: This section is an excerpt from the Center for Health Care
Strategies, The Americans with Disabilities Act and Integration:
Understanding the Concept of “Fundamental Alteration” May 2002).

The Decision: The case focused on whether regulations
implementing Title Il of the Americans with Disabilities Act (Title I
requires states to operate public programs in a non-discriminatory
fashion and to furnish services in the most integrated setting
appropriate to an individual’'s needs) require placement of persons with
disabilities in community settings rather than institutions. The
Supreme Court’s ruling is summarized as follows:

1. The Court noted that unjustified institutional isolation of people
with disabilities is a form of discrimination, noting the history of
institutionalization as a means of segregating and demeaning
persons with disabilities.

2. The Court ruled that states are required to provide community-
based services for persons with disabilities otherwise entitled to
institutional services when:

e The state’s treatment professionals reasonably determine
that community placement is appropriate;



e The person does not oppose such placement; and,

e The placement can be reasonably accommodated, taking
iInto account resources available to the state and the needs
of others receiving state-supported services for persons
with disabilities.

3. The Court indicated that the “state’s responsibility is not
boundless”, noting that the needs of persons who require
institutional services have to be weighed against those who
reside in the community. The Court also noted that nothing in
the Americans with Disabilities Act condones termination of
institutional setting for persons unable to handle or benefit from
community settings.

4. The Court found that the Americans with Disabilities Act’s
reasonable-modifications standard does not require states to
make “fundamental alterations” in its services or programs. The
Supreme Court indicated that the test as to whether a
modification entails “fundamental alteration” of a program takes
into account three factors: the cost of providing services to the
individual in the most appropriate integrated setting; the
resources available to the state; and how the provision of
services affects the ability of the state to meet the needs of
others with disabilities.

5. The Court found that the reasonable-modifications standard
would be met if the state has a comprehensive, effectively
working plan for placing qualified individuals in less-restrictive
settings, and a waiting list that moves at a reasonable pace not
controlled by the state’s efforts to keep its institutions fully
populated.

Direction from the Center for Medicare and Medicaid Services (CMS):
CMS has issued letters to State Medicaid Directors related to the Olmstead
decision. These letters provide directions to states in understanding the
Olmstead decision, populations impacted, and guidance for
implementation. In its first letter, CMS points out that the Court suggests
that a State could establish compliance with Olmstead and Title Il of the
Americans with Disabilities Act if it demonstrates that it has a
comprehensive, effectively working plan for placing qualified persons with



disabilities in less-restrictive settings, and a waiting list that moves at a
reasonable place not controlled by a State’s objectives of keeping
institutions fully populated. In its letter to State Medicaid Directors (January
14, 2000), CMS indicates that “Olmstead challenges states to prevent and
correct inappropriate institutionalization and to review intake and
admissions processes to assure that persons with disabilities are served in
the most integrated setting appropriate.” CMS has encouraged states to
develop plans with the active involvement of persons with disabilities and
their representatives in design, development and implementation. CMS
has also provided some recommendations about key principles and
practices for states to consider as they develop plans. In addition, CMS
has responded to a series of questions from states regarding
implementation, as follows:

e Who is covered by Olmstead? The decision involved two women with
developmental disabilities and mental iliness. Is the decision limited
to people with similar disabilities? ANSWER: No. The principles set
forth in the Supreme Court’s decision in Olmstead apply to all
individuals with disabilities protected from discrimination by Title Il of
the ADA. The ADA prohibits discrimination against “qualified
individual(s) with a disability.” The ADA defines disability as:

(A) A physical or mental impairment that substantially
limits one or more of an individual’s major life
activities;

(B) A record of such an impairment; and

(©) Being regarded as having an impairment.

To be a “qualified” individual with a disability, the person must meet the
essential eligibility requirements for receipt of services or participation in a
public entity’s programs, activities or services. For example, if the program
at issue is open only to children, and that eligibility criterion is central to the
program’s purpose, the individual must satisfy this eligibility requirement.

e What about the elderly and children- are they covered by
Olmstead? ANSWER: Yes, but the issue is always based on a
person’s disability. CMS indicates “no matter what specific impairment
or group of people is at issue—including elderly and children — each
must meet the same threshold definition of disability in order to be
covered by the ADA. The question is “Does the person have an
impairment, have a record of impairment, or is s/he being regarded as



having an impairment, that substantially limits a major life activity?”
Regarding the elderly, age alone is not equated with disability.
However, if an elderly individual has a physical or mental impairment
that substantially limits one or more of his or her major life activities,
has a record of such impairment, or is regarded as having such
impairment, he or she would be protected under the ADA.

Other Federal Efforts

Real Choice Systems Change Grants: Established by Congress in 2000,
grants of more than $158 million have been awarded to states from 2001-
2004 to create infrastructure and service options necessary for long-term
community integration. California currently has six Real Choice grants in
operation, including the Money Follows the Person/California Pathways
project, the Bay Area Quality Enhancement Initiative, the IHSS
Enhancement Initiative, the Transitions Independent Living Partnership
Grant, the California Study on a New Respite Benefit for Caregivers of
Adults With Cognitive Impairment, and the Aging and Disability Resource
Center Initiative (See Attached “California Real Choice Grants” for more
information).

New Freedom Initiative: In 2001, as part of the New Freedom Initiative,
President Bush issued Executive Order 13217 requiring all Executive
Branch agencies to take steps to comply fully with the requirements of the
Olmstead decision. The Executive Order required federal agencies to
promote community living for persons with disabilities by providing
coordinated technical assistance to states; identifying specific barriers in
federal law, regulation, policy and practice that impede community
participation; and enforcing the rights of persons with disabilities.

Community Responses

People with disabilities have filed Olmstead-related complaints in situations
where they believe they have not received services in the most integrated
setting. As of May 2004, an estimated 627 Olmstead-related nationwide
complaints have been filed with the Federal Health and Human Services
Office for Civil Rights, which has responsibility for enforcing Title Il of the
Americans with Disabilities Act and ensuring compliance with the Olmstead
Decision. Of these cases, 459 had been resolved or closed and 168 were
still open as of May 2004.



One notable Olmstead-related case in California was the Laguna Honda
Hospital and Rehabilitation Settlement, filed in 2000 against Laguna Honda
Hospital and Rehabilitation Center (Davis v. California Health and Human
Services Agency) on behalf of plaintiffs with mental illness, developmental
disabilities, and physical disabilities. The plaintiffs alleged that the City of
San Francisco and State of California violated the integration mandate
under Olmstead by unnecessarily institutionalizing the plaintiffs in Laguna
Honda Hospital and Rehabilitation Center, a nursing home that houses
more than 1000 individuals. The case was settled in March of 2003 when
the state defendants agreed to modify the Department of Mental Health's
Pre-Admission Screening and Resident Review (PASRR) program for
individuals with psychiatric disabilities to ensure that the revised
assessment process identify community resources for which the persons
would qualify, and to consider whether the person's goals and needs could
be met with the full range of community-based alternatives to nursing home
care. The defendants for the City of San Francisco agreed to set up a
Targeted Case Management unit to screen and assess the needs of
Laguna Honda residents, individuals on waiting lists for admission to
Laguna Honda, and individuals in San Francisco hospitals eligible for
discharge to Laguna Honda. The city would use Targeted Case
Management to assist these individuals with service and discharge
planning and creating linkages with community-based resources.

(Source: National Council on Disability and Clearinghouse Review Journal
of Poverty Law and Policy, “Where are We Five Years After Olmstead?”
January-February 2005)

Olmstead and the Medicaid Program

Medicaid is affected by the Olmstead decision because it is the major
source of public financing for long-term services and supports for people
with disabilities.

Historically, Medicaid covered only institutional long-term care services, but
over the past two decades, the proportion of long-term care financing
directed to community-based services and the number of persons receiving
services in the community has grown considerably. Sixty-eight percent of
federal Medicaid long-term service spending remains institutionally based,
while 32% of Medicaid long-term spending is directed to the community.
The Medicaid law requires states to provide institutional services to all
eligible persons as a mandatory benefit, and permits (but does not require)



states to make services available in the community. This federal
government policy is referred to as the “institutional bias.”

The three ways state Medicaid programs can provide home and
community-based services are 1) through the home health benefit (a
mandatory Medicaid benefit that historically has emphasized skilled,
medically-oriented services in the home, but states have the discretion to
cover a number of therapeutic services); 2) through one of several optional
state plan services (including personal care, rehabilitation services, private
duty nursing, physical therapy, occupational therapy, and transportation
services); and 3) through home and community-based services waivers.
(Source: Kaiser Commission). Some of California’s Medi-Cal home and
community-based services include the In Home Supportive Services
program (a state plan benefit), the Adult Day Health Care Program (a state
plan benefit), the six 1915(C) waivers including the AIDS waiver, the
developmentally disabled waiver, the In-Home Medical Care waiver, the
Nursing Facility A/B waiver, the Nursing Facility Subacute waiver, and the
Multipurpose Senior Services Program waiver.
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Real Choice Systems Transformation Grant — California Proposal
June 2005

Sonoma State University, California Institute on Human Services (CIHS) and
the California Department of Rehabilitation (DOR) applied for a 5-year, $3.5
million Real Choice Systems Transformation grant from the U.S. Department of
Health and Human Services, Centers for Medicare & Medicaid Services (CMS).
CMS indicated that proposals must address at least three of six transformation
goals identified by CMS as critical to successful systems transformation that will
enable youth and adults who have a disability or long-term illness to 1) live in
the most integrated community setting appropriate; 2) exercise meaningful
choices about their living environment, the providers of services, the types of
supports, and the manner by which services are provided; and 3) obtain quality
services. Proposals were due and submitted to CMS by California on July 7,
2005.

The Systems Transformation grant focuses on infrastructure reform but allows
for limited direct services in implementing pilot projects. The planning team
proposed to use funds to support the State’s three chosen transformation goals:

e Improved Access to Long-Term Support Services

e Creation of a System that More Effectively Manages the Funding for Long-
Term Supports that Promote Community Living Options; and

e Long-Term Supports Coordinated with Affordable and Accessible Housing

Grant Activities:

Planning. CMS requires completion of a strategic plan for the grant
implementation prior to allocating the full grant award. Ten percent of the award
can be used to develop this plan, which must be completed in the first nine
months of the project. Project staff would work closely with Olmstead Advisory
Committee members and community partners to create this plan.

Implementation. Implementation components will include, minimally, cross-
program infrastructure development at State and local levels, community-level

Sonoma State University, California Institute on Human Services Page 1 of 4



piloting, statewide outreach and education, research, and evaluation, with
additional elements being added as indicated by the plan.

Grant activities, including the pilot project, will be targeted to address
populations with unmet needs, diversion and transition from nursing home
placements for persons with disabilities and seniors.

The State’s three chosen goals will be addressed and replicated statewide as
appropriate by:

Pilot testing the concept of “Nursing Home Diversion Community Response
Teams” in two areas of the State. Community Response Teams, staffed by
“Community Support Coordinators ”, will provide a single point of contact for
individuals at risk of nursing home placement and would provide connections
to and assistance with eligibility and enrollment for various home and
community-based services programs. The Community Response Team will
be comprised of community-based service programs that can provide
services and supports to individuals to assist them in remaining in their home
or in the most appropriate integrated setting available to meet their identified
needs. The Community Support Coordinators will also provide assistance
and information for individuals and their families on local transportation and
housing options, including mobility training to familiarize and instruct
individuals on using various public and private transportation options. The
Community Support Coordinators will work primarily with hospital discharge
planners to target individuals who are at risk of nursing home placement, but
could also act as an educational resource for the local communities to
provide information and referrals on home and community-based services
before a crisis situation occurs. The Community Support Coordinators will
serve as the primarily liaison between the beneficiary and his/her support
circle and the Community Response Teams.

Developing mechanisms for the Community Support Coordinators to better
coordinate and streamline eligibility processes for various community
services. Currently, individuals in California often must apply for programs
such as In-Home Supportive Services, home health services, Adult Day
Health Care and Multipurpose Senior Services Programs in several different
agencies, using duplicative application forms and multiple screening and
assessment tools. The Community Support Coordinators will work with the
Community Response Team to develop ways to streamline current
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application processes in order to assist consumers with obtaining necessary
programs and services.

e Examining the financing and service delivery structures of Medi-Cal, other
long-term care programs and accessible transportation in order to make
policy recommendations to the Legislature and the Administration as to how
to better meet consumer demand for community-based care. This project
will contract with an outside entity to perform an in-depth analysis of the laws,
regulations and policies that impact the current financing of California’s long-
term care system. In addition, the contractor will gather data and perform an
analysis on the number of individuals currently residing in publicly funded
institutions within the pilot project sites who wish to move into the community,
the resources needed to move these individuals out of institutions and keep
them in the community, and the resources needed to divert other individuals
from entering institutions. The contractor will also analyze the costs and
savings of providing services in an institution versus community based care.

e Evaluating the Community Response Teams to assess what resources are
effective at creating opportunities for individuals to live at home and in the
community and applying this information to develop ways to better manage
resources at the state level. The evaluation will seek to demonstrate the cost
savings to the State of utilizing existing community-based services instead of
costly institutional care.

e Developing and maintaining a statewide web-based resource guide for
finding and obtaining affordable accessible housing and necessary support
services, including transportation. The project will develop a statewide web-
based tool that connects individuals with housing, transportation, long-term
supports, and other services to support community living. In addition, the
project will develop a tool for consumers to use to determine whether
potential housing would meet individual accessibility needs. This component
of the project will be leveraged by existing resources set aside in the State
Plan for Independent Living to develop a database and advocacy system to
promote independent living. The database would include comprehensive
accessible and/or affordable public and private housing listings, roommate
referrals, In-Home Supportive Services information, transportation
alternatives, recreational activities and other home and community-based
services.

e Creating web-based housing registries within the two Community Response
Team projects. Because affordable, accessible housing is often a critical
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component for individuals who wish to continue living in the community, the
Community Support Coordinators will work directly with individuals to find
and obtain local, appropriate, affordable and accessible housing. To
facilitate these referrals, registries of housing and roommate services will be
created in the two pilot sites.

Sonoma State University, California Institute on Human Services Page 4 of 4
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Assessments: What is an assessment and why is it important to
Olmstead?

Programs use assessments to perform a variety of functions,
including functional eligibility determinations, financial determinations,
individual preferences, and care plan development. Assessments
vary with respect to the functions performed, the populations
assessed, the level of automation, the extent of integration with other
systems, the administration of the assessments, and the questions
included within the assessments.

California’s long-term care programs use different assessment tools
with different protocol. The following are examples of the various
assessments used in different settings.

In Home Supportive Services: The IHSS standardized assessment
tool is program-specific to IHSS, and used by county staff to assess
the need for IHSS services. County staff determines the amount of
assistance required to perform Activities of Daily Living (ADLs) and
Instrumental Activities of Daily Living (IADLs), using functional index
ranking scales which in most cases range from “1” indicating no
assistance required to “5” indicating total assistance needed. County
staff also assigns rankings to memory, orientation and judgment.
After determining the functional index rankings, county staff
determines the total need for the services that are included in the
scope of benefits. The total need is adjusted for domestic, meal
preparation and cleanup, laundry and shopping if there are others in
the household and the need is met in common. County staff also
determines the availability of formal or informal alternative resources.

Multipurpose Senior Services Program (MSSP): The MSSP program
provides social and health case management to assist persons aged
65 and over, eligible for Medi-Cal and certifiable for skilled nursing
care, to remain safely at home. The MSSP assessment tool is
designed to determine eligibility and need within the context of the




program. The MSSP tool is program specific rather than geared to a
larger system of services.

Adult Day Health Care (ADHC): ADHC programs are not required to
use a standardized tool; programs conduct assessments through a
team of professionals on staff to assess the consumer’s functional
ability and informal/formal support systems in order to develop a plan
of care.

Adult Day Programs: Adult Day Programs do not have a standardized
tool applied to all programs statewide. Program regulations require
that certain data elements be captured in the assessment process,
but do not require use of a standardized tool.

Home Health Agencies: Medicare-certified Home Health Agencies
are required by federal law to use OASIS, an 84-item assessment
used for measuring client outcomes and developing reimbursements
through the prospective payment system. OASIS can be augmented
by individual home health agencies to facilitate care planning.

Skilled Nursing Facilities: Skilled nursing facilities (SNFs) are
required by federal law to use the Minimum Data Set (MDS). The
MDS is a federally mandated, standardized tool used to assess all
residents of all nursing homes that accept Medicare or Medicaid
payments. The MDS is solely an assessment instrument that can be
used to develop care plans, but within the context of a system, can be
used for reimbursement. Under state law, SNFs are also required to
include in a resident’s care assessment, the projected length of stay,
and the resident’s discharge potential, including preference to return
to the community.

Examining the uniform assessment: The Olmstead Advisory
Committee identified the development of a uniform assessment tool
as one of its top priorities. A uniform assessment represents a
multidimensional, standardized questionnaire, assessing a client’s
social, physical, mental health, and functional abilities. A uniform
assessment instrument is used to determine a consumer’s needs and
service eligibility across programs and can also be used to track
consumers’ use of services throughout the system. A uniform
assessment can also serve as a planning tool to measure the



personal care needs of anyone receiving services at home, or in an
institution, incorporating preference, need, eligibility and a service
plan that crosses settings.

Uniform Assessment Initiatives and Work-In-Progress:

e The Money Follows the Person “California Pathways” project
(Real Choice Systems Change Grant for Community Living) is
developing and field testing a model for a uniform assessment
and transition protocol that would enable nursing facility
residents to exercise informed choice of home and community-
based services and to provide case encounter and cost data
that provide the basis for future policy recommendations for
Money Follows the Person initiatives in California. The final
project report will identify the successes of the pilot project
including care-planning models, service costs associated with
chronic conditions and those transitioning from nursing facilities
to community living.

e The Home Care Assessment Pilot Project (Daucher, AB 786,
Chapter 436, Statutes of 2003) tests the use of a uniform,
automated screening and eligibility assessment instrument, the
Minimum Data Set-Home Care (MDS-HC), by home and
community-based programs serving persons with disabilities
and seniors until December 31, 2008.

o Statewide Assessment Tool: The Governor proposed
development of a statewide Uniform Assessment Tool and
Protocol as part of the Acute and Long Term Care Integration
(ALTCI) project proposal contained in the 2005-2006 budget.
The assessment tool is defined as “a protocol adopted by the
state that would augment medical assessment information in
order to determine an individual's home and community-based
service needs and service preferences across the continuum of
long term care services, based on his/her unique abilities,
functions and preferences and considering available community
and family support systems.” The project has not been slated
for implementation at this time as the final budget for 2005-
2006 passed by the Legislature did not include the proposal.
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DRAFT Policy Statement of the Olmstead Advisory Committee

It is the purpose of the Olmstead Advisory Committee to provide input
to the California Health and Human Services Agency on its efforts to
evaluate, revise, and monitor the state’s implementation of the United
States Supreme Court’s decision in Olmstead v. L.C. It is further the
responsibility of the Committee to recommend actions to improve
California's long-term care system, and to advise on opportunities to
fund activities to support persons with disabilities in the community.

The Olmstead Advisory Committee commits to the following policy
statement in its efforts to advise the state in its implementation of the
Olmstead decision.

1. The opportunity to direct one's own affairs, live independently,
and attain economic self-sufficiency is an essential component
of developing self-worth and personal responsibility.

2. The state has a responsibility to protect against the
unnecessary institutionalization of all persons with disabilities of
all ages, including persons with mental, physical, or
developmental disabilities.

3. Unnecessary institutional placement of persons with disabilities
of all ages constitutes a form of discrimination based on
disability and adversely affects everyday life activities, family
relations, social contacts, work options, economic
independence, and cultural enrichment of those institutionalized
persons.

4. Community-based care and services can be more cost effective
than institutional care, and result in a higher quality of life that
promotes the values of community participation, inclusiveness,
and respect for diversity.

5. The active involvement of persons with disabilities of all ages
and the representatives they choose in developing and
iImplementing of activities or services designed to move people
into, or allow them to remain in, community-based settings is
critical to achieving these objectives.



6. California has a demonstrated record of success in providing
services that support the full integration of persons with
disabilities in community life through such programs as In-
Home Supportive Services, Adult Day Health Care, Adult Day
Programs, Medi-Cal, community mental health services,
Alzheimers Day Care Resource Programs, the Older
Californian’s Act Home and Community-Based Services
Program, and the comprehensive array of services defined
under the Lanterman Act. It is possible to build upon
California's previous success to improve procedures and
implement new tools that will enable more people to fully
access services in the community.

To achieve these objectives, the Olmstead Advisory Committee
agrees to follow these principles in its efforts to advise the state in its
implementation of the Olmstead decision:

e Self-determination by persons with disabilities of all ages about
their own lives, including their place of residence.

e Consumer choice and access to information on community
activities, programs, and services, in a culturally competent and
understandable form, to assist in decision-making.

e Integration of persons with disabilities into age-appropriate
aspects of community life; persons with disabilities who live in
community based non-institutional settings must be given the
opportunity to fully participate in the community's services and
activities through their own choices; the most integrated setting for
consumers is at home with their families, and in the community,
whenever possible.

e Culturally competent and accessible community-based
services, that to the maximum extent possible, enable persons
with disabilities of all ages and with all types of disabilities, to
direct their own lives and live in the community in non-institutional
settings.
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DRAFT Olmstead Policy Filter

1. Consistent with the Olmstead decision, achieves measurable
progress towards diverting and transitioning individuals from
institutions

2. Fosters and promotes an individual's informed choice in his/her
living arrangement.

3. Increases an individual's ability to participate and live in the
community.

4. Sustains and/or builds upon home and community-based services
and supports to enable an individual to live and participate in the
community.

5. Forwards the principles and implementation of the California
Olmstead Plan.
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Legislation- categorized by status

Bills that are currently moving:

AB 258 (Matthews): Medi-Cal: Durable Medical Equipment
AB 298 (Berg): Personal Income Tax: Caregivers Tax Credit
AB 899 (Ridley-Thomas): In-Home Supportive Services

AB 1378 (Lieber): Developmental Services Facilities

AB 1643 (Jones): PERS Long Term Care Insurance

SB 418 (Escutia)- Rehabilitation Loans

SB 643 (Chesbro): Nursing Facilities and Transition

SB 666 (Aanestad): Congregate Living Health Facilities

SB 962 (Chesbro): Adult Residential Facility for Persons with Special
Health Care Needs

e AB 258 (Matthews): Medi-Cal: Durable Medical Equipment

Under existing law, durable medical equipment is a covered benefit under
the Medi-Cal program, subject to utilization controls. This bill, commencing
July 1, 2006, would require any provider of custom rehabilitation equipment
and custom rehabilitation technology services, as defined, to a Medi-Cal
beneficiary to have on staff, either as an employee or independent
contractor, or have a contractual relationship with, a qualified rehabilitation
professional, as defined, who was directly involved in determining the
specific custom rehabilitation equipment needs of the patient and was
directly involved with, or closely supervised, the final fitting and delivery of
the custom rehabilitation equipment.

Status: Senate Appropriations Committee

e AB 298 (Berg): Personal Income Tax: Caregivers Tax Credit

The Personal Income Tax Law allows a credit for taxable years beginning
on or after January 1, 2000, and before January 1, 2005, in an amount



equal to $500 in caregiver tax credits. This bill extends the existing $500
tax credit to 2011.

Status: Senate Revenue and Taxation Committee

e AB 899 (Ridley-Thomas): In-Home Supportive Services

Existing law permits services to be provided under the IHSS program either
through the employment of individual providers, a contract between the
county and an entity for the provision of services, a contract between the
county and a nonprofit consortium, or the creation by the county of a public
authority. This bill would authorize a service provider to receive wages for
up to 6 hours of prescribed instruction per calendar year, approved by the
department and pursuant to a collective bargaining agreement if it qualifies
for the maximum federal participation. This bill would require the Secretary
of the California Health and Human Services Agency to actively pursue
available federal funding for training authorized by the bill. The bill would
prohibit the training authorized under the bill from counting against
assessed hours for a recipient of in-home supportive services.

Status: Senate Appropriations Committee

e AB 1378 (Lieber, Administration Sponsored): Developmental
Services Facilities

This bill authorizes the Department of Developmental Services to utilize
existing Agnews State Developmental Center employees as part of the
Administration's plan for its closure. This bill would provide that its
provisions shall remain in effect until July 1, 2009, and as of that date
would be repealed, unless a later enacted statute, that is enacted before
July 1, 2009, deletes or extends that date.

Status: Senate Third Reading



e AB 1643 (Jones): PERS Long Term Care Insurance

The Public Employees' Long-Term Care Act provides long term care
insurance coverage for members of CalPERS. The coverage of the Act
has been expanded over time to include persons covered by various
retirement systems and to extend eligibility to parents, siblings, and parents
of siblings of covered individuals. However, persons with disabilities who do
not meet the underwriting criteria cannot get coverage in PERS LTC
Insurance. This bill requires the PERS board to conduct a study regarding
the following:

e Expected costs of providing LTC Insurance coverage without
underwriting criteria;

e The feasibility and desirability of various options including, charging
increased premiums for enrollees not subject to underwriting and
imposing increased waiting periods for those not subject to
underwriting;

e A proposal for a LTC Insurance program that would maintain the
financial stability of the plan while balancing the need to cover the
maximum number of individuals with the fewest restrictions on
coverage; and

e Other options for ensuring that persons now excluded from the long-
term care insurance plan are able to obtain long-term services when
needed and are not discouraged from seeking employment in order
to continue receiving public benefits.

Status: Senate Appropriations Committee
e SB 418 (Escutia)- Rehabilitation Loans

Existing law creates the Rehabilitation Revolving Loan Guarantee

Fund, to guarantee loans to persons for the purchase of vans, automobiles,
and other special equipment to facilitate transportation of the physically
handicapped and to assist with the purchase adaptive aids and assistive
devices. This bill would delete the vocational rehabilitation and
employment requirements for eligibility under the fund.

Existing law establishes a supported employment loan guarantee program
to assist employers and employees with disabilities to purchase durable
equipment, adaptive aids, and assistive devices in order to engage in



supported employment. This bill would make loans available directly from
the fund to parents of a child with, or persons with, a disability who require
an assistive technology device, as defined, that is necessary for
independent living. This bill would also require that loans made to any
eligible person be based on the person's ability to repay the loan.

Existing law requires the department to adopt regulations which, among
other things, establish criteria for determining eligibility for loans in the
guarantee program that ensure that applicants have the ability to repay
loans. This bill would require the department to adopt regulations that give
preference to those applicants not receiving other supports and services
from the department.

Status: Assembly Third Reading

e SB 643 (Chesbro): Nursing Facilities

This bill would require that a resident's plan of care, if applicable, include
services that will assist the resident in maintaining, regaining, and acquiring
the skills and level of functioning that would assist in a return to the
community, require skilled nursing facilities to comply with new
requirements regarding transition services, reduce the provider approval
window for independent nurse providers from 180 to 30 days, requires
professional assessments for Lanterman-Petris-Short (LPS) conservatees
to assess preference to return to the community, requires targeted case
management services to be a covered benefit under the Medi-Cal program
for skilled nursing facility residents when medically necessary to transition
into the community, and expand slots, upon federal approval, for specified
home- and community-based waivers.

Status: Assembly Appropriations Committee

e SB 666 (Aanestad): Congregate Living Health Facilities: This bill
increases the capacity of a congregate living health facility from no
more than six beds to no more than 12 beds, with certain exceptions
as provided by existing law.

Status: Senate Unfinished Business (concurrence)



e SB 962 (Chesbro, Administration Sponsored): Adult Residential
Facility for Persons with Special Health Care Needs

This bill authorizes the Department of Social Services (DSS) and the
Department of Developmental Services (DDS) to create a new community-
care licensing category for persons currently residing in developmental
centers, by establishing a pilot project for licensing and regulating Adult
Residential Facilities for Persons with Special Health Care Needs.

Status: Assembly Appropriations Committee




Two-Year Bills:

AB 10 (Daucher): Inappropriate Placement of Persons with Disabilities
AB 20 (Leslie): Persons with Disabilities: Access

AB 1258 (Daucher): Adult Day Health Care

AB 1326 (Vargas): IHSS: Health Benefits

AB 1379 (Lieber): Agnews Developmental Center: Closure

AB 1653 (Haynes): IHSS: Provider Wage and Benefit Increases
SB 481 (Chesbro): Self-Directed Services Program

SB 526 (Alquist): Long Term Health Care

SB 642 (Chesbro): Adult Day Health Care Program

SB 855 (Poochigian): Special Access: Liability

e AB 10 (Daucher): Inappropriate Placement of Persons with
Disabilities

This bill would require the Department of Health Services to adopt, by July
1, 2007, a statewide uniform documentation tool, as defined, for discharge
placement or facility placement evaluation of persons with disabilities and
the elderly in compliance with Olmstead.

This bill would require the State Department of Health Services to select 3
voluntary pilot programs to be allowed to charge a fee for long-term care
navigation services. The fee would be voluntary and would be charged to
non-Medi-Cal seniors and persons with disabilities 18 years of age or older
who are at risk for nursing home placement and who would like long-term
care navigation services. The bill would declare that, upon appropriation by
the Legislature, the fee revenue would serve as matching federal targeted
case management dollars to provide funding for Medi-Cal eligible seniors
and persons with disabilities at risk of nursing home placement to receive
the same long-term care navigation services as persons who utilize the
private pay method.

Status: Senate Appropriations Committee

e AB 20 (Leslie): - Persons with Disabilities: Access

Under existing law, individuals with certain disabilities are entitled to equal
access rights to various facilities. Any person who denies or interferes with
admittance to, or enjoyment of, public facilities, or otherwise interferes with
the rights of an individual with a disability, is liable for each offense, as



specified. This bill would preclude commencement of an action for
damages against a public facility for a de minimus deviation from a code or
regulation that has no significant impact on a person with disability's right to
the goods and services provided by the facility, as specified. The bill would
instead provide that the remedy for a technical violation, as defined, is
injunctive relief and the recovery of attorney's fees.

Status: Assembly Judiciary Committee

e AB 1258 (Daucher, Administration Sponsored): Adult Day Health
Care

This bill authorizes DHS to revise its State Plan or develop a waiver to
bring ADHC services under the Medi-Cal program into compliance with
federal laws and regulations. In addition, this bill specifies some of the
terms of the State Plan Amendment (SPA) or waiver, including the
restructuring of the interagency agreement with CDA, clarification and
expansion of certification requirements, and a cleanup of the ADHC
licensing statutes. The bill includes a restructure of the ADHC program
under a SPA or waiver, including per service billing and reimbursement in
place of the current bundled billing, the establishment of new medical
necessity criteria that must be met for prior authorization of ADHC services,
and the expansion of audit procedures to ensure compliance with licensing
and certification requirements.

Status: Assembly Health Committee

e AB 1326 (Vargas): In Home Supportive Services- Health Benefits

This bill would authorize a recipient who receives In-Home Supportive
Services through a Long-Term Care Integration Pilot Project/Acute and
Long Term Care Integration Project to select his or her own service
provider, subject to program requirements.

Status: Senate Third Reading *author intends to make this a two-year bill



e AB 1379 (Lieber): Agnews Developmental Center: Closure

This bill requires that Agnews Developmental Center property be subject to
certain conditions. Specifically, this bill prohibits classification of property at
Agnews as surplus property absent express legislative authorization. The
bill establishes the Agnews Developmental Center Campus Advisory Group
to provide the Legislature with recommendations regarding the disposition
of land at Agnews and requires the group to report recommendations to the
Legislature by June 30, 2006. The bill requires the recommendations
preserve the land, or its value for people with developmental disabilities
under the Lanterman Act.

Status: Assembly Appropriations Committee
e AB 1653 (Haynes, Administration Sponsored): In-Home

Supportive Services Program: Provider Wage and Benefit
Increases

This bill would eliminate the formula for state participation in provider wage
and benefit increases, and would instead provide generally that the state
shall pay 65% of the nonfederal share of wages and benefits negotiated by
a public authority or nonprofit consortium, and associated employment
taxes, only up to the state minimum wage. These changes would become
effective on October 1, 2005.

Status: Assembly Human Services Committee

e SB 481 (Chesbro